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Court of Appeals of the District of Columbia. 


No. 4183. 

• 

Blanche Neff, Clerk, &c., Appellant, 

vs. 

U. S. of A. ex Rel. William W. Bolls. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 67891. 

United States of America ex Rel. William W. Bolls, Petitioner, 

vs. 

Blanche Neff, Clerk of the Municipal Court of the District of 

Columbia, Respondent. 


The United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 
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1 Petition for Mandamus. 

Filed July 28, 1923. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 67891. 

United States of America ex Rel. William W. Bolls, Petitioner, 

vs. 

Blanche Neff, Clerk of the Municipal Court of the District of 

Columbia, Respondent. 

To the Supreme Court of the District of Columbia: 

The petition of William W. Bolls Respectfully represents: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia, and brings action in his own right. 

2. That the respondent is, and at the times hereinafter complained 
of was, the duly appointed, qualified, and acting clerk of the Mu¬ 
nicipal Court of the District of Columbia, and is sued in her official 
capacity. 

3. That heretofore, to wit, on the 2nd day of June, 1923, one 
Herman R. Howenstein instituted in said Municipal Court a pro¬ 
ceeding against your petitioner to recover possession of a certain 
apartment then, on said last mentioned date, occupied by your peti¬ 
tioner as tenant, which said proceeding is number 238950 on the 
landlord and tenant dockets of said Municipal Court. 

4. That thereafter, and heretofore, to wit, on the 21st day of 
June, 1923, your petitioner, through Andrew Y. Bradley, his at¬ 
torney, filed in said proceeding a demand in writing for a 

2 trial by jury of the issues involved therein, and contem¬ 
poraneously with the filing of said demand your petitioner, 

through his said attorney, deposited with the said Blanche Neff the 
respondent herein, as clerk of the Municipal Court of the District 
of Columbia, the fee required by law to be deposited for a jury trial 
in the amount demanded by said respondent, namely, the sum of 
ten ($10) dollars. 

5. That thereafter and heretofore, to wit, on the 28th day of 
June, 1923, your petitioner, through his said attorney, appeared in 
open court before Judge George C. Aukam, one of the Judges of said 
Municipal Court, and thereupon confessed judgment in the proceed¬ 
ing instituted against him by the said Howenstein, as hereinbefore 
alleged, and consented that judgment for possession be entered 
against him and in favor of said Howenstein without a trial by 
jury, which judgment, your petitioner is informed and believes, and 
therefore avers, was thereupon, by order of said Judge Aukam, duly 
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entered upon the records of said Municipal Court. That since the 
entry of said judgment your petitioner has surrendered to said 
Howenstein the possession of the premises involved in said proceed¬ 
ing, and your petitioner is advised hy counsel, and therefore, avers, 
that said proceeding in which said judgment was entered is a com¬ 
pleted case within the meaning of an Act of Congress entitled “An 
Act to change the name and jurisdiction of the inferior court of 
justice of the peace in the District of Columbia”, which Act was 
approved February 17, 1909. 

6. That no jury was impanelled, and no jury trial was had, in the 
proceeding instituted in said Municipal Court by said Howenstein 
against your petitioner, as hereinbefore averred, and your petitioner 

is informed, and believes, and therefore avers, that no part 

3 of the sum of ten dollars deposited by your petitioner as 
hereinbefore averred, has been earned by the respondent 

herein as fees for a jury trial, save and except such amount as may 
be legally and properly chargeable for the entry upon the dockets 
of said Municipal Court of the filing of a demand for a jury trial. 

7. That among the duties imposed upon the respondent as clerk 
of said Municipal Court by the Act of Congress hereinbefore re¬ 
ferred to, are the following: 

“He shall return to suitors making such deposits any proportion 
of a deposit which shall remain in his hands over and above the 
earned fees in completed cases. * * * In case there shall re¬ 
main in the hands of said clerk for a term of three vears a balance 
or part of a deposit in any case which shall not have been called 
for by the party or parties entitled to receive the same, the same 
shall revert to the District of Columbia, and be paid forthwith to 
the collector of taxes as part of the revenues of the District of Colum¬ 
bia.” 

D. C. Code, pp. 385-6. 

8. That heretofore, to wit, on the 27th dav of Julv, 1923, your 
petitioner, through his said attorney, made demand, orally and in 
writing, upon said respondent for the return of such proportion of 
the deposit made by your petitioner for a trial by jury, as herein¬ 
before alleged, as remains in the hands of said respondent over and 
above the earned fees chargeable against said deposit, a copy of 
which said written demand is filed herewith and prayed to be read 
as a part of this petition and is marked “Exhibit 1.” That there¬ 
upon, on said last mentioned date, said respondent refused to return 
said deposit or any part thereof. 

9. That your petitioner is advised by counsel and there- 

4 fore avers, that he is entitled to receive from the said Blanche 
Neff, the respondent herein, as clerk of the Municipal Court 

of the District of Columbia, such proportion of the deposit made 
by your petitioner for a trial by jury, as hereinbefore averred, as re¬ 
mains in the hands of said respondent over and above the earned 
fees chargeable against said deposit. 
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Wherefore, the premises considered, your petitioner prays: 

That a writ of mandamus issue out of this Honorable Court ad¬ 
dressed to the respondent, Blanche Neff, clerk of the Municipal 
Court of the District of Columbia, commanding her to return to 
your petitioner, forthwith, such proportion of the sum of ten CflO) 
dollars deposited by him in the case of Herman R. Howenstein vs. 
W. W. Bolls, and numbered 238,950 on the landlord and tenant 
dockets of said Municipal Court, as remains in the hands of said 
respondent over and above the earned fees chargeable against said 
deposit. 

ANDREW Y. BRADLEY, 

Attorney for Petitioner. 


District of Columbia, ss: 

I, Andrew Y. Bradley, do solemnly swear that I have read the 
foregoing petition by me subscribed; that the matters and things 
stated therein on my own knowledge are true, and those stated on 
information and belief I believe to be true. 

ANDREW Y. BRADLEY. 

Subscribed and sworn to before me this 28th day of Julv, 1923. 

MORGAN H/BEACH, 

Clerk, 

By ALF G. BUHRMAN, 

AssL Clk. 

5 Exhibit I. 

Andrew Y. Bradley, 

Attorney-at-Law, 

Suite 901 Evans Building, 

Washington. 

In re Magnolia Apt. cases. 

July 28, 1923. 

Miss Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia. 

Dear Madam: 

On the 21st day of June, 1923, as attorney for Agnes E. Cooper, 
W. W. Bolls, William Berry, Elizabeth Marr, H. G. Harris, and 
Elbe D. Bouldin, defendants in actions then pending in the Mu¬ 
nicipal Court of the District of Columbia, and numbered respec¬ 
tively on the landlord and tenant dockets of that court 238,949, 
238,950, 238,951, 238,952, 238,955, and 238,956, I deposited with 
you the sum of ten ($10) dollars on behalf of each of the above 
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named defendants as a fee for a trial by jury in each of the actions 
above referred to. Herman R. Howenstein was the plaintiff in each 
of those actions. 

On the 28th day of June, 1923, the action in which Agnes E. 
Cooper was defendant was tried before a jury and resulted in a 
verdict for the plaintiff. No injury was impanelled and no trial by 
a jury was had in any other of the actions above referred to. Judg¬ 
ment for possession has heen entered in each and all of the actions 
above referred to, and possession has heen surrndered to Mr. How¬ 
enstein bv each and all of the defendants therein. Each of these 
actions, therefore, is completed. 

6 In view of the facts hereinbefore stated 1 request that you 

return to me, as attorney for each of the persons named as 
defendant in the following entitled actions, such proportion of the 
deposit for a jury trial made by me as hereinbefore stated, as re¬ 
mains in your hands over and above the earned fees chargeable 
against such deposit: 


Herman R. Howenstein vs. W. W. Bolls, 

“ “ “ vs. Win. Berry, 

“ “ “ vs. Eliz. Marr, 

“ “ “ vs. H. G. Harris, 

“ “ “ vs. E. D. Bouldin, 


L. & T. 238,950. 
“ “ “ 238,951. 
“ “ “ 238,952. 
“ “ ” 238,955. 
“ “ “ 238,956. 


Yours verv trulv, 


AYB-p. 


ANDREW Y. BRADLEY, 
Attorney for Above-named Defendants. 


Ride to Show Cause. 


* * 


Filed July 28, 1923. 

* * * * * 


Upon consideration of the petition of William W. Bolls, the above 
named petitioner, it is this 28 day of July, 1923, 

Ordered, that Blanche Neff, clerk of the Municipal Court of the 
District of Columbia, show cause, if any she have, why before this 
Court on the 15 day of August, 1923, at the hour of 10 o’clock a. m., 
why a writ of mandamus should not issue against her command¬ 
ing her to return to the said William W. Bolls, forthwith, such pro¬ 
portion of the sum of ten dollars deposited by him in the case of 
Herman R. Howenstein vs. W. W. Bolls, and numbered 238,950 
on the landlord and tenant dockets of said Municipal Court. 
7 as remains in the hands of said respondent over and above 
the earned fees chargeable against said deposit, 

Provided a copy of this rule and of said petition be served upon 
the said respondent at least five days prior to the return day hereof. 
By the Court. 

JENNINGS BAILEY, 

Justice. 
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Marshal's Return. 

Served a copy of the within Rule on Blanche Neff personally July 
28, 1923. 

E. 0. SNYDER, 

U. S. Marshall. 

K. 

Motion to Strike Out Petition. 

Filed August 14, 1923. 


Comes now the respondent in the above entitled cause and, by 
her counsel, moves the Court to strike out the petition for the Writ 
of Mandamus herein for the following reason: 

(1) The petition is not verified by the petitioner as required by 
the Code of Law for the District of Columbia (Section 1273, Code, 
D. C.). 

F. H. STEPHENS, 

ROBT. L. WILLIAMS, 

Attorneys for Respondent. 

To Andrew Y. Bradley, Esq., Attorney for Petitioner: 

Please take notice that we will call the above motion to the 
8 attention of the Court on the next motion day occurring two 
clear days after service of copy of said motion upon you. 

F. H. STEPHENS, 

ROBT. L. WILLIAMS, 
Attorneys for Respondent. 

Service of copy of the above motion and notice upon me this 14th 
dav of August, 1923, is hereby acknowledged. 

ANDREW Y. BRADLEY, 

Attorney for Petitioner. 


Memorandum. 

August 15, 1923.—Motion to strike out petition with leave to 
amend by forthwith filing petitioner's verification thereto—filed. 

Verification to Petition. 

Filed August 15, 1923. 

******* 

Affidavit. 

I, William W. Bolls, do solemnly swear that T am the person 
named as petitioner in the above entitled cause; that I have read the 
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petition for a writ of mandamus filed by me herein and know the 
contents thereof; that the matters and things stated therein on my 
knowledge are true, and those stated on information and belief I 
believe to be true. 

WILLIAM W. BOLLS. 

Subscribed and sworn to before me this 14th day of August, 1923. 
[seal. | JOHN W. WOOD, 

Notary Public. 

9 Answer of Respondent. 

Filed August 22, 1923. 

3|C 3k 3|C 5|C 3|C 9§C 9|C 

Comes now the respondent, Blanche Neff, Clerk of the Municipal 
Court of the District of Columbia, and for answer to the petition 
for the writ of mandamus heretofore filed in the above-entitled cause, 
and for answer to the rule to show cause issued out of the Supreme 
Court of the District of Columbia in said cause, answering says: 

1, 2, 3, 4. Respondent admits the allegations contained in the 
first, second, third, and fourth paragraphs of the petition for the 
writ of mandamus. 

5. Answering the fifth paragraph of said petition, respondent ad¬ 
mits upon information and belief so much thereof as sets forth the 
proceedings in the Municipal Court of the District of Columbia on 
the 28th day of June, 1923, that is to say, she admits upon informa¬ 
tion and belief so much of said allegations in said paragraph con¬ 
tained as set forth the proceedings in said Court, inclusive of entry 
of judgment upon confession for the plaintiff and against the de¬ 
fendant in the certain landlord and Tenant proceedings in said 
Court numbered 238,950. Further answering said paragraph re¬ 
spondent says that she is without knowledge, information or belief 
sufficient to enable her to cither admit or deny the allegations of 
said paragraph contained to the effect that subsequent to the entry 
of said judgment, the defendant in said Landlord and Tenant pro¬ 
ceedings surrendered possession of the premises involved in said 
proceedings to the plaintiff therein, but should the same become 
necessary or material herein, calls for strict proof thereof. Further 
answering said paragraph, respondent says that she is advised by 

counsel, and hence avers upon information and belief that 

10 the allegations in said paragraph contained to the effect that 
the said Landlord and Tenant proceedings is a “completed 

case’’ within the meaning of the provisions of an Act of Congress 
approved February 17th, 1909, are conclusions of law and not neces¬ 
sary to be answered by the respondent. 

6. Answering the sixth paragraph of said petition respondent 
admits so much of the allegations thereof as set forth that no jury 
was empaneled and placed in the jury box in the trial of the afore¬ 
said proceeding but denies so much thereof of the allegations therein 
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contained as set forth that no part of the sum of Ten ($10.00) Dol¬ 
lars deposited by petitioner for a jury trial were earned or expended 
excepting only such part 1 hereof as may be legally and properly 
chargeable for docket entries in said Court for the filing of the 
demand for jury trial. Respondent says that on the contrary she 
is advised and believes and hence avers that pursuant to and as a 
direct result of the demand for jury trial in the said Municipal 
Court cause, which said demand in writing was filed in said cause 
on the 21st day of June, 1023, by one Andrew Y. Bradley, Esquire, 
then and there the attorney of record in said cause for the petitioner 
herein who was named as defendant in said cause, a jury of thirty- 
six citizens of the District of Columbia, qualified jurors, was caused 
to be in attendance upon the Court and was actually in attendance 
upon the Court on the 28th day of June, 1923, for the purpose of 
trying the issues in said Municipal Court cause, the said 28th day 
of June, 1923, having theretofore been selected bv said attornev of 
record as the day of trial for the issues in said cause involved. 

11 That pursuant to petitioner’s demand for jury trial and pursu¬ 
ant to the same demand pending in certain other causes in 

said Municipal Court, the said thirty-six qualified jurors were sum¬ 
moned to be in attendenee upon the Court on said 28th day of June, 
1923, in order that the business of the Court might he expedited and 
a jury of twelve men furnished to each of the parts of said Court 
wherein said jury trials were to be had. That said venire of thirty- 
six jurymen constituted the venire certified to the Municipal Court 
of the District of Columbia by the Clerk of the Supreme Court of 
the District of Columbia in accordance with the provisions of Sec¬ 
tion 4 of the Act of Congress approved March 3d, 1921; that upon 
the 28th dav of June. 1923, counsel for the defendant in said 
Municipal Court cause appeared in open Court and in the presence 
of a jury of qualified jurors, then and there confessed judgment 
against the defendant and for the plaintiff in said cause, whereupon 
judgment was in due course entered in said cause for the plaintiff 
and against the defendant. 

Further answering the sixth paragraph respondent says that she 
is advised and believes and hence avers that the confession of judg¬ 
ment in said Municipal Court cause as hereinbefore set forth ren¬ 
dered futile and useless an actual trial bv jury of the issues in said 
cause joined, but did not save or avoid the payment to said jurors 
of their attendance fees in the amount of. to wit, $3.00, per day per 
juror, twelve of whom would have been drawn and would have sat 
in the jury trial in said cause had not counsel for defendant con- 
fessed judgment as aforesaid, which confession of judgment was 
made only when and at the time said cause was called for trial 

12 by the Judge presiding in said Municipal Court. 

Further answering said sixth paragraph respondent says 
that pursuant to Rule '_!<"> of the Municipal Court of the District of 
Columbia, the costs to he collected by the Clerk of said Court shall 
be Ten Dollars in all cases where demand for jury trial is made, 
which said Rule is in the words and language following, to wit, 
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“Costs 25, The costs to be collected by the clerk of the Municipal 
Court shall he as follows: Class A * * * 38. Demand for jury 

trial * * * $10.00. Class B * * * 37. Demand for jury 

trial * * * $10.00.” That said Rule of said Municipal Court 

was heretofore duly promulgated by the said Municipal Court sitting 
in banc on the 1st day of June, 1921, pursuant to the powers granted 
said Municipal Court sitting in banc by the terms and provisions 
of Section 11 of the Act of Congress approved March 3d, 1921, being 
an Act entitled “An Act to enlarge the jurisdiction of the Municipal 
Court of the District of Columbia, and to regulate appeals from the 
judgments of said Courts, and for other purposes/’ Respondent 
further answering said paragraphs says she is advised and believes 
and hence avers that had the petitioner herein been diligent and had 
within five days next preceding the time set for the jury trial of 
said cause served upon the Clerk of the Municipal Court a waiver 
in writing of his demand for said jury trial in said cause, then, and 
in that case, said deposit of Ten Dollars would have been returned to 
the petitioner in accordance with the provisions of Section 3 of Rule 
21 of the Municipal Court of the District of Columbia, which said 
Rule was duly and regularly promulgated by said Municipal Court 
sitting in banc on the 12th day of May, 1922, and is in the words 
and language following: 

13 “Sec. 3. The Clerk shall return deposits made on demands 

for jury trials in all cases which have been discontinued or 
settled and wherein trial by jury has been waived after demand 
thereof. Provided, however, that notice of such discontinuance, 
settlement or waiver he given the Clerk of this Court in writing at 
least five days before the time set for such trials. In computing time 
under this section, Sundays and legal holidays shall be included.” 

But that the confession of judgment aforesaid having been made 
only upon the calling for trial of said Municipal Court cause, as 
hereinbefore set forth, petitioner had, under the Rules of said Court 
lost all right to the return to him of the said sum of Ten Dollars, 
and that respondent herein as Clerk of said Court was in duty bound 
to deposit said sum of Ten Dollars with the Collector of Taxes for 
the District of Columbia in accordance with the provisions of an Act 
of Congress entitled “An Act to change the name and jurisdiction 
of the Inferior Court or Justice of the Peace of the District of 
Columbia, approved February 17th, 1909” but that respondent being 
advised that the petitioner herein was contemplating making a 
demand for the return to him of the said Ten Dollars, she did not 
in fact deposit said sum with the Collector of Taxes of the District 
of Columbia hut struck the same from the list of deposits theretofore 
made out by her for transmission to the Collector of Taxes of the 
District of Columbia, and now holds the sum pending final de¬ 
termination of this cause. 

7. Answering paragraph seven of said petition respondent says 
that she is advised by counsel and acting upon said advice avers and 
believes that the allegations contained in said paragraph are con¬ 
clusions of law not necessary to be answered. 
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8. Answering the eighth paragraph of said petition respondent 
says that she is advised bv counsel and hence avers that the 
14 allegations in said paragraph are conclusions of law not neces¬ 
sary to he answered by her. 

Further answering said petition respondent says that attached 
hereto and prayed to he taken and read as a part hereof is an affidavit 
of George C. Aukam, Judge, Municipal Court of the District of 
Columbia, before whom the said Municipal Court cause hereinabove 
referred to came on for trial in regular course. 

And now having fully answered respondent prays that the rule 
to show cause, heretofore issued in this cause be discharged and the 
petition dismissed and that she may have assessed herein her costs 
sustained. 

BLANCHE NEFF, 

Clerk Municipal Court, D. C. 

F. H. STEPHENS, 

R. L. WILLIAMS, 

Counsel for Respondent. 


District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, do solemnly swear that I have read the foregoing and 
annexed answer bv me subscribed, and that I know the contents 
thereof; that the matters and things stated therein as of my per¬ 
sonal knowledge are true and that I believe to be true those things 
stated therein upon information and belief. 

BLANCHE NEFF. 

Subscribed and sworn to before me this 14th dav of August, 1928. 
| seal.] JOSEPH C. McGARRAGHY, 

Notary Public, D. C. 

15 Supporting Affidavit of George C. Aukam. 

District of Columbia, ss: 

I, George C. Aukam, Judge, Municipal Court of the District of 
Columbia, being first duly sworn according to law, depose and say 
as follows: 

That I am one of the Judges of the Municipal Court of the Dis¬ 
trict of Columbia, and that on the 28th day of June, 1923, and for 
a long time prior thereto, had fulfilled the duties of that office, and 
that on said 28th day of June, 1923, I was sitting as and discharg¬ 
ing the duties of Judge in part two of said Municipal Court and 
that there came on for trial in regular course before me a certain 
Municipal Court cause wherein one Herman R. Ilowenstein was 
plaintiff and one \V. W. Bolls was defendant, the said cause being a 
proceeding between landlord and tenant for the recovery by said 
plaintiff of possession of certain premises in the District of Columbia 
alleged to be wrongfully detained from said plaintiff and held by 
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the defendant, which said cause was numbered 238950, Municipal 
Court, District of Columbia, and in which said cause one Andrew Y. 
Bradley, Esquire, appeared as counsel of record for the defendant 
therein named, one W. W. Bolls; that on said 28th day of June, 
1923, I was sitting for the purpose inter alia of assigning for trial 
and trying all cases in which demand for jury trial had been made 
and set for trial on said date; that there was in attendance upon the 
Court on said date a venire of thirty-six qualified jurors certified to 
the Municipal Court by the Clerk of the Supreme Court of the Dis¬ 
trict of Columbia and that when the aforesaid case of Howenstein vs. 
Bolls was called for trial at my direction there was then and 

16 there present in said Court room a long panel of twenty or 
more of said jurors, all of whom were present and immediately 

available for the purpose of the selection from their number of a 
trial panel for said cause, the said jurors having been in attendance 
upon the Court from the hour of 10:00 a. m., of said date; that 
according to affiant’s best recollection, said case was not called for 
trial until the hour of 11:30 a. m., and that immediately upon the 
calling for trial of said case said counsel announced to the Court 
that he did not desire a trial and would confess judgment for the 
plaintiff and against the defendant, whereupon I gave judgment 
accordingly and discharged all jurors then in attendance upon the 
Court and not sitting in a certain other case then on trial; that the 
settled practice of the Municipal Court of the District of Columbia 
since June 1st, 1921, has been to group for trial on the same day 
such number of cases in which a demand for trial hv jury has been 
made, as has been found practicable, to be tried on said day, in order 
that the expense to litigants and to the United States shall be, in 
so far as possible, reduced to a minimum, the venire of thirty-six 
men, certified to the Municipal Court by the Clerk of the Supreme 
Court of the District of Columbia, being used in the various branches 
of the Court as occasion may arise; that in accordance with the 
provisions of an <Aet of Congress approved March 3rd, 1921. parties 
to cases pending in the Municipal Court of the District of Columbia 
are not as a matter of course entitled to a trial by jury, but must in 
accordance with said Act of Congress make demand therefor, and 
that in accordance with said provisions of law and in accordance 
with the powers vested by said Act in the Municipal Court 

17 sitting in banc certain rules of procedure in said Municipal 
Court have been heretofore regularly promulgated and that 

in accordance with said rules demand for trial by jury was regularly 
and duly made by counsel for defendant in said case, and, thereupon, 
said counsel agreed that said case might he tried by jury on the 
28th day of June, 1923, said date having been selected by him and 
counsel for the plaintiff as the date of trial. 

That it is also the settled practice of the Court and, since the 12th 
day of May, 1922, has been the rule of said Court to return deposits 
made for jury demand only in the event that sufficient time elapses 
between the waiver of said demand or the withdrawal thereof and the 
date of trial to enable the Clerk of the Court to get in communication 
with the jurors and notify them not to appear on said date for the 
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purpose of saving to the litigants and to the United States the un¬ 
necessary expense of the attendance and service of said jurors; that 
pursuant to said practice the Court sitting in banc did on 1 the 12th 
day of May, 1922, adopt and promulgate as a rule of the Municipal 
Court of the District of Columbia the following: 

Kule 21, Sec. 3. “The Clerk shall return deposits made on de¬ 
mands for jury trials in all cases which have been discontinued or 
settled, and wherein trial by jury has been waived after demand 
thereof. Provided, However, that notice of such discontinuance, set¬ 
tlement or waiver be given the Clerk of this Court in writing at least 
five days before the time set for such trials. In computing time 
under this section, Sundays and legal holidays shall be included.” 

That neither the petitioner in this cause nor his counsel of record 
therein have at any time complied with the provisions of said rule or 
done or caused to be done any act or thing to save the needless attend¬ 
ance upon the Court on the said 28th day of June, 1923, of the 
18 said jurors, nor have either respondent or his counsel of rec¬ 
ord done or caused to be done anything indicating their lack 
of desire for a jury trial in said case excepting only that as herein¬ 
before set forth the said counsel of record when said case was called 
for trial said to me that a jury would be unnecessary as he would 
confess judgment. 

GEORGE C. AUKAM. 

Subscribed and sworn to before me this 13th day of August, 1923. 
[seal.] CHARLES SHEPARD, 

Notary Public, D. C. 


Dem urrer. 

Filed August 29, 1923. 

afc >|c 3|c 3fc 3^ 


The petitioner says that the answer filed herein by the respondent 
is bad in substance. 


ANDREW Y. BRADLEY, 

Attorney for Petitioner. 


Note.— One of the matters of law which will be urged in support 
of the foregoing demurrer is that section 3 of rule 21 of the rules of 
the Municipal Court of the District of Columbia is inconsistent with 

law. 
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' Notice of Demurrer. 

Filed October 2, 1923. 

******* 

To Messrs. F. II. Stephens and Robert L. Williams, 

Attorneys for Respondent. 

Gentlemen : 

19 Please take notice that the demurrer filed in the above enti¬ 

tled cause will be for hearing on Friday, the oth day of Octo¬ 
ber, 1923, at 10 o’clock a. m. 

ANDREW Y. BRADLEY, 

Attorney for Petitioner. 


Memorandum. 

February 13, 1924.—Demurrer to Answer of Respondent sus¬ 
tained. 


Memorandum of Court. 

Filed February 13, 1924. 

Hearing on demurrer to answer of respondent to the petition of the 

relator. 

The petition prays: 

“That a writ of mandamus issue out of this Honorable Court ad¬ 
dressed to the respondent, Blanche Nett", clerk of the Municipal Court 
of the District of Columbia, commanding her to return to your peti¬ 
tioner, forthwith, such proportion of the sum of ten ($10.00) dollars 
deposited by him in the case of Herman R. Howenstein vs. W. W. 
Bolls, and numbered 238950 on the landlord and tenant dockets of 
said Municipal Court, as remains in the hands of said respondent 
over and above the earned fees chargeable against said deposit.” 

The question raised by the demurrer is whether under the law, the 
petitioner is entitled to have refunded to him a deposit of $10.00, 
less the amount that may be legally and properly chargeable for the 
entry upon the dockets of said Municipal Court of the filing of a de¬ 
mand for a jury trial, made by him in the Municipal Court, in a 
case pending against him, as set out in his petition, where he 
20 subsequently abandoned his demand for such trial, and con¬ 
fessed judgment. 

The deposit was made in conformity with the provisions of rules 
of the Municipal Court, the propriety and reasonableness of which 
and the authority of the Court to promulgate and enforce the same, 
is not questioned by the relator, except as hereinafter stated. 
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1. The Authority of the Municipal Court to prescribe the fees and 
costs and to make rules is conferred by Section 11 of the Act of Con¬ 
gress of March 3, 1921, 41 Stat. 1310, 49 W. L. R. 195, 196, which 
is in the following language: 

“That the said Municipal Court, sitting in banc, shall have power 
to prescribe fees and costs, including the fee to be paid for a jury 
trial, to make rules of practice, pleading, and procedure, not incon¬ 
sistent with law, and to modify and change the same from time to 
time, to insure the proper administration of justice. Section 1109 of 
the Code of Law for the District of Columbia relating to fees shall not 
apply to said Municipal Court.” 

2. The right of trial by jury in the Municipal Court is also con¬ 
ferred by said Act which, inter alia, provides: 

“Section 4. That jurors for said Municipal Court shall be drawn 
and selected under and in pursuance of the laws now obtaining, or as 
hereafter modified, concerning the drawing, selection, term of serv¬ 
ice and mode of filling deficiences in a panel and shall be subject to 
the same duties and liabilities, and shall receive the same compensa¬ 
tion as petit jurors in the Supreme Court of the District of Columbia, 
as fully as if such laws directly referred to said Municipal Court, ex¬ 
cepting that in said Municipal Court there may be an additional 
term of service to begin on Ihe first Tuesday in August of each year, 
and to terminate on the first Tuesday of October. Section 73 of the 
Code of Law of the District of Columbia, relating to bills of excep¬ 
tions, shall apply to said Municipal Court as well as to the Supreme 
Court of the District of Columbia. At least ten days before 
21 the term of service of jurors shall begin, the clerk of the said 
Supreme Court shall certify to the said Municipal Court, for 
service as jurors for the then ensuing term, the names of not to ex¬ 
ceed thirty-six persons, drawn as directed by law. Deficiences in any 
panel of any such jury may be filled according to the law applicable 
to jurors in said Supreme Court, and for this purpose any judge of 
said Municipal Court shall possess all the powers of a judge of said 
Supreme Court and of said Court sitting as a special term.” 

The material parts of the rules prescribed by the Municipal Court 
pursuant to the authority conferred by the foregoing Act are the 
following: 

3. Rule twenty-five provides, inter alia, as follows: 

“The costs to be collected by the clerk of the Municipal Court shall 
be as follows: 

******* 

w. 

7. For trial fee, contested cases with jury, $3.00. 

******* 


38. Demand for jury trial, $10.00.” 
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4. Section five of rule two of said Court provides: 

“No demand for a jury trial shall be entertained unless accom- 
pamed by a deposit of $10.00 by the party demanding it, to be 
appropriated toward the costs of the jury trial, or, in the absence 
of such deposit, unless the party files an affidavit setting out that he 
is indigent and unable to make the deposit of costs.” (Underscoring 
supplied.) 

5. Section two of rule five provides: 

“Upon the filing of such demand for a jury trial as aforesaid, 
and the deposit with the clerk as aforesaid, or the filing of an 
affidavit in lieu of such deposit, as aforesaid, the case shall be certi¬ 
fied to one of the judges of the court conducting jury trials for 
immediate trial or for trial at such time as may be set by 

22 said judge. All preliminary motions, including motions for 
summary judgment, shall be disposed of before the fixing of 

any date for a jury trial.” (Underscorings supplied.) 

6. Section three of rule twenty-one provides: 

“The Clerk shall return deposits made on demands for jury trials 
in all cases which have been discontinued or settled, and wherein 
trial by jury has been waived after demand thereof. Provided, how¬ 
ever, that notice of such discontinuance, settlement or waiver be 
given the Clerk of this Court in writing at least five days before 
the time set for such trials. In computing time under this section, 
Sundays and legal holidays shall be included” (Underscoring sup¬ 
plied.) 

It is to be observed that the language of Section 11 of the foregoing 
Act with respect to the Court’s power to prescribe fees and costs is 
that it shall have power to prescribe fees and costs, including the fee 
to be paid for a jury trial . 

The contention of the relator is (1) that the Municipal Court 
exceeded its power in the terms prescribed by the proviso of section 
three of Rule twenty-one, quoted above, in this, that if no jury trial 
in fact took place then the Court must return the deposit made upon 
a demand for a jury trial, as required by the provisions of the Act 
of February 17, 1909, 35 Stat. 623, and (2) that in any event the 
proviso is in excess of the power conferred by Congress upon the 
Court. 

Before proceeding to examine this contention it is desirable to 
consider certain facts pleaded in the respondent’s answer and ad¬ 
mitted by the relator’s demurrer. These facts are thus pleaded: 

“That pursuant to and as a direct result of the demand for jury 
trial in the said Municipal Court cause, which said demand in 
writing was filed in said cause on the 21st day of June, 1923, 

23 by one Andrew Y. Bradley, Esquire, then and there the 
attorney of record in said cause for the petitioner herein 
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who was named as defendant in said cause, a jury of thirty-six 
citizens of the District of Columbia, qualified jurors, was caused 
to be in attendance upon the Court and was actually in attendance 
upon the Court on the 28th day of June, 1928, for the purpose of 
trying the issues in said Municipal Court cause, the said 28th day 
of June, 1928, having theretofore been selected by said attorney of 
record as the day of trial for the issues in said cause involved. 
That pursuant to petitioner’s demand for jury trial and pursuant 
to the same demand pending in certain other causes in said Muni¬ 
cipal Court, the said thirty-six qualified jurors were summoned to be 
in attendance upon the Court on said 28th day of June, 1928, in 
order that the business of the Court might be expedited and a jury 
of twelve men furnished to each of the parts of said Court wherein 
said jury trials were to be had. That said venire of thirty-six jury¬ 
men constituted the venire certified to the Municipal Court of the 
District of Columbia by the Clerk of the Supreme Court of the 
District of Columbia in accordance with the provisions of Section 
4 of the Act of Congress approved March 8, 1921; that upon the 
28th day of June, 1923, counsel for the defendant in said Municipal 
Court cause appeared in open Court and in the presence of a jury 
of qualified jurors, then and there confessed judgment against the 
defendant and for the plaintiff in said cause, whereupon judgment 
was in due course entered in said cause for the plaintiff and against 
the defendant.” 

From the foregoing admitted facts set out in the respondent’s 
answer it appears that on the day fixed for the trial of the case against 
the relator, there was in attendance the regular venire of 36 jurors 
certified to said Court by the Clerk of this Court, pursuant to law, 
and such jurors were required to l>e present, in response to the de¬ 
mand of the relator, and of demands of others in other cases, for 
jury trials. No jury was impanelled to try the case for, as alleged 
in relator’s petition and admitted in the response thereto, the relator 
confessed judgment. 

24 We have seen that the statute, pursuant to which the Mu¬ 

nicipal Court promulgated its rules, declares that the Court 

“Shall have power to prescribe fees and costs, including the fee to 
be paid for a jury trial.” 

The Court has undertaken to prescribe a trial fee of $10.00 on a 
“demand for a jury trial.” What the statute authorizes is a fee to 
be paid for a jury trial, not a fee for a mere demand for one, which 
never takes place. 

The right of trial by jury, in suits at common law, where the 
value in controversv shall exceed twentv dollars, is a Constitutional 
right, and the Federal (lovernment must, in establishing competent 
judicial tribunals, in order to satisfy the Constitutional requirements, 
provide a jury as an integral part of such tribunals, as much so, as 
it must provide a Judge to perform his necessary part in a con¬ 
stitutional judicial establishment. For in the Federal jurisdiction, a 
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constitutional court is composed of both judge and jury. So true is 
this, that in criminal cases, at least in cases of felony, in the Federal 
Courts, a defendant can not waive a trial by a jury of twelve per¬ 
sons. He cannot even consent to such trial proceeding with less than 
a panel of twelve. In civil cases however, the right to a trial by 
jury may be waived by the parties litigant, though even then, if 
either of the parties demand it, the jury must be provided. 

Assuming, without deciding, that tlie legislature may authorize 
or direct the collection of costs or fees for a jury trial from a litigat¬ 
ing party in a civil case who demands such trial, it is in harmony 
with the constitutional right involved, to hold, that a legislative act 
must be strictly construed which imposes upon the litigant 

25 some of the burden of cost of providing a jury. The con¬ 
stitutionality of a legislative act which sought to penalize a 

litigant for demanding his constitutional right to a jury, would be 
seriously questioned, while an act that only prescribed a fee or costs 
for actually having a jury trial, might, it is conceived, be upheld. 

The legislative act under consideration, authorizes a “fee to be paid 
for a jury trial.” It does not authorize a fee for a mere “demand” 
for such a trial, not finally insisted upon but abandoned, as, in this 
case, by a confession of judgment. 

It is to be borne in mind that there are many cases, where the 
parties compose their differences just as a jury is about to be im¬ 
panelled, and the suit is then discontinued by the plaintiff. There are 
too, the cases where the plaintiff takes a non-suit as the case is called 
for trial; an event which the defendant, who had demanded a jury, 
could not be supposed to anticipate. 

It is to be noted that by section 5 of rule two of the Municipal 
Court, the $10.00 now exacted by rule 25, is “to be appropriated to¬ 
wards the costs of the jury trial.” A jury trial it is to be observed. 
And yet, according to the contention of the respondent, it is neverthe¬ 
less to be retained, though no jury trial takes place, provided that 
one may have first been demanded, and then waived or abandoned. 

The answer of the respondent points to no costs incurred by a de¬ 
mand for a jury trial beyond, perhaps, a docket entry. It is true that 
his answer alleges that upon such a demand, the jurors already pro¬ 
vided to the Municipal Court, pursuant to the requirements 

26 of section 4 of the Act of March 3, 1921, are required to he in 
attendance on the day or days fixed for jury trials. What 

does this mean? Theoretically, at least, they are already in attend¬ 
ance on the Court, by virtue of their having been selected by this 
Court and certified by its Clerk to the Municipal Court for jury sendee 
therein. 

Furthermore both the Act of February 17, 1909 and section 3 
of rule 21 of the Municipal Court, require the Clerk of that Court to 
return to suitors unexpended or unearned deposits of costs or fees. 
The language of the Act being: 

“He shall return to suitors making such deposits any proportion 
of a deposit which shall remain in his hands over and above the 
earned fees in contested cases.” 


and the language of the rule being: 



IS 
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“The Clerk shall return deposits made on demands for jury trials 
in all cases which have been discontinued or settled, and wherein 
trial by jury has been waived after demand thereof.” 

And the argument of the demurrant is that no fee prescribed 
upon a demand fora jury trial is “earned" unless such a trial actually 
takes place, except, as averred in relator’s petition, “such amount 
as may be legally and properly chargeable for the entry upon the 
dockets of said Municipal Court of the tiling of a demand for a jury 
trial” 

In view of the foregoing, the conclusion is that the Municipal 
Court went beyond the power conferred upon it, in prescribing the 
proviso to section 3 of rule 21. 

It is not to be understood that the Municipal Court may not law¬ 
fully prescibe a fee or cost for a jury trial which actually takes 

place, and no doubt, a rule can be drawn which will cover the 
27 matter, conformable to the statute, as thus construed or inter- 

i 

preted. 

Demurrer sustained. 

F. L. STDDONS, 

Justice. 

Februarv 13th. 1924. 

%/ / 

Supreme Court of the District of Columbia. 

Friday, March 14th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

* * * * * * * 

It appearing to the Court that the demurrer of petitioner filed 
herein to the answer of respondent was sustained on the 2d day 
of February, 1924, judgment is hereby ordered. 

Wherefore it is considered that the prayers of the petition be 
granted, that the Writ of Mandamus issue as therein prayed, and 
that the petitioner recover of respondent his costs of suit, to be 
taxed by the Clerk, and have execution therefor. 

From the foregoing judgment the respondent by her Attorneys 
in open Court notes an appeal to the Court of Appeals. 

Assignments of Error. 

Filed April 5, 1924. 

******* 

1. The Court erred in entertaining this cause and accepting juris¬ 
diction thereof for the reason that it has no jurisdiction bv way of 
appeal, writ of error, or otherwise, over the Municipal Court of the 
District of Columbia. 
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2. The Court erred in sustaining the demurrer to answer 
28 of respondent’s and in granting the prayers of the petition 
and ordering Writ of Mandamus to issue. 

F. H. STEPHENS, 

R. L. WILLIAMS, 

Attorneys for Respondent. 


Designation of Record. 

Filed April 5, 1924. 

* * * * * * * 

The Clerk of this Court will please prepare a transcript of the 
record for the Court of Appeals of the District of Columbia to con¬ 
sist of the following: 

1. Petition. 

2. Rule to show cause. 

3. Motion to strike out petition. 

4. Memorandum of order granting motion to strike out petition 
with leave to amend. 

5. Verification to petition. 

6. Answer of respondents. 

7. Demurrer to answer of respondents. 

8. Notice of Demurrer. 

9. Memorandum by the Court. 

10. Memorandum of order for Writ of Mandamus to issue. 

11. Memorandum of Appeal. 

12. Memorandum of submission of Bill of Exceptions. 

13. Order settling Bill of Exceptions. 

14. Assignments of Error. 

15. This designation. 

F. II. STEPHENS, 

R. L. WILLIAMS, 

Attorneys for Respondent . 

29 Service acknowledged this 4th day of April, 1924. 

ANDREW Y. BRADLEY, 

Attorney for Petitioner. 


Memoranda. 

April 5, 1924.—Bill of Exceptions (proposed) filed and trans¬ 
mitted to Siddons, J. 

Notice of submission and service acknowledged—filed. 
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Supreme Court of the District of Columbia. 

Thursday, April 10th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

******* 

The Court having this day signed the Bill of Exceptions filed 
herein April 5th, 1924. as of the time of the noting thereof at the 
trial, now hereby orders the same made of record, nunc pro tunc. 

30 Supreme Court of the District of Columbia. 

The United States of America, 

District of Columbia, ss: 

T. Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
29, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. (>7891 at Law, wherein 
United States of America, ex rel. William Bolls is Petitioner, and 
Blanche Neff. Clerk of the Municipal Court of the District of 
Columbia, is Respondent, as the same remains upon the files and 
of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th dav of June, 1924. 

| Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH. 

Clerk. 

By W. E. WILLIAMS, 

Assistant Clerk. 


EW. 
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31 In the Supreme Court of the District of Columbia. 

At Law. 

No. 67891. 

United States of America, ex Rel. William W. Bolls 

vs. 

Blanche Neff, Clerk of the Municipal Court of the District of 

Columbia. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for hear¬ 
ing in the Supreme Court of the District of Columbia, before Mr. 
Justice F. L. Siddons, on the petition, rule to show cause, respond¬ 
ent’s answer and petitioner’s demurrer to the answer which demurrer 
alleged that the answer was bad in substance for the reason that sec¬ 
tion 3 of rule 21 of the rules of the Municipal Court of the District 
of Columbia is inconsistent with law; the said pleadings were there¬ 
upon considered by the Court and the demurrer to the answer was 
sustained by the Court which ordered that the prayers of the petition 
be granted and that a writ of mandamus be issued as prayed; 
whereupon the respondent noted an exception to the ruling of the 
Court which exception was then and there entered upon the minutes 
of the Justice then presiding at the hearing. 

The Counsel for the respondent now pray the Court to sign this 
bill of exceptions in order that it may be made a part of the record, 
which is accordingly done this 10th day of April, 1924, nunc pro 
tunc. 

By the Court: 

F. L. SIDDONS, 

Justice. 

32 [Endorsed:] At Law. No. 67891. United States of America 
ex Rel. William W. Bolls vs. Blanche Neff, Clerk of the Mu¬ 
nicipal Court of the District of Columbia, Municipal Court, D. C. 
Bill of Exceptions. F. IT. Stephens and R. L. Williams, District 
Building, Attorneys for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4183. Blanche Neff, clerk, etc., appellant, vs. U. S. of A. ex rel. Wil¬ 
liam W. Bolls. Court of Appeals, District of Columbia. Filed Jun. 
25, 1924. Henry W. Hodges, clerk. 


(3349) 



